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U.S. Customs Service 


Treasury Decisions 


(T.D. 88-79) 


FOREIGN CURRENCIES 
DalLy Rates FoR COUNTRIES Not ON QUARTERLY List FoR NOVEMBER 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Holidays: Friday, November 11, 1988, and Thursday, November 
24, 1988. 


Greece drachma: 


November 1, 1988 
November 2, 1988 
November 3, 1988 
November 4, 1988 
November 7, 1988 
November 8, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 
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ForeIGN CurRENCIES—Daily rates for countries not on quarterly list 
for November 1988 (continued): 


South Korea won: 


November 1, 1988 
November 2, 1988 
November 3, 1988 
November 4, 1988 
November 7, 1988 
November 8, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 29, 1988 
November 30, 1988 


Taiwan N.T. dollar: 


November 1, 1988 
November 2, 1988 
November 3, 1988 
November 4, 1988 
November 7,-9, 1988 
November 10, 1988 
November 14,-15 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


(LIQ-03-01 S:NISD CIE) 
Dated: December 1, 1988. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 88-80) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR NOVEMBER 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88-64 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Holidays: Friday, November 11, 1988, and Thursday, November 
24, 1988. 


Australia dollar: 


November 2, 1988 
November 3, 1988 
November 4, 1988 
November 7, 1988 
November 8, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Austria schilling: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 
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ForEIGN CurrENcIEs—Variances from quarterly rate for November 
1988 (continued): 


Belgium franc: 


November 9, 1988 $0.027064 
November 10, 1988 .027122 
November 14, 1988 .027337 
November 15, 1988 .027345 
November 16, 1988 .027655 
November 17, 1988 .027579 
November 18, 1988 .027473 
November 21, 1988 .027640 
November 22, 1988 .027732 
November 23, 1988 .027056 
November 25, 1988 .027832 
November 28, 1988 .027503 
November 29, 1988 .027624 
November 30, 1988 .027488 


Denmark krone: 


November 14, 1988 $0.148082 
November 15, 1988 .148280 
November 16, 1988 .149768 
November 17, 1988 .149321 
November 18, 1988 .149009 
November 21, 1988 .149678 
November 22, 1988 .150376 
November 23, 1988 .150830 
November 25, 1988 .150943 
November 28, 1988 -149410 
November 29, 1988 .149993 
November 30, 1988 .149454 


Finland markka: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 
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ForEIGN CurRENCIES—Variances from quarterly rate for November 
1988 (continued): 


France franc: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Germany deutsche mark: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Ireland pound: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 
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ForeiGN CurrENciEsS—Variances from quarterly rate for November 
1988 (continued): 


Italy lira: 

November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Japan yen: 


November 1, 1988 
November 2, 1988 
November 3, 1988 
November 4, 1988 
November 7, 1988 
November 8, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Netherlands guilder: 


November 9, 1988 $0.502765 
November 10, 1988 .504286 
November 14, 1988 .508001 
November 15, 1988 .508130 
November 16, 1988 514139 
November 17, 1988 .512295 
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ForEIGN CurrENciEsS—Variances from quarterly rate for November 
1988 (continued): 


Netherlands guilder (continued): 


November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


New Zealand dollar: 


November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Norway krone: 


November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Portugal escudo: 


November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 
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ForeicN CurrENcIES—Variances from quarterly rate for November 
1988 (continued): 


Republic of South Africa rand: 


November 15, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Spain peseta: 
November 3, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Sweden krona: 


November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


Switzerland franc: 


November 2, 1988 
November 3, 1988 
November 7, 1988 
November 9, 1988 
November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
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ForEIGN CurRRENCIES—Variances from quarterly rate for November 
1988 (continued): 


Switzerland franc (continued): 


November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


United Kingdom pound: 


November 9, 1988 

November 10, 1988 
November 14, 1988 
November 15, 1988 
November 16, 1988 
November 17, 1988 
November 18, 1988 
November 21, 1988 
November 22, 1988 
November 23, 1988 
November 25, 1988 
November 28, 1988 
November 29, 1988 
November 30, 1988 


(LIQ-03-01 S:NISD CIE) 


Dated: December 2, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88-81) 
BONDS 


ApprovaL To Use AUTHORIZED FACSIMILE SIGNATURE AND SEAL 


The use of a facsimile signature and facsimile seal on Customs 
bonds by the following corporate surety has been approved effective 
December 12, 1988. 


Frontier Insurance Company 
Monticello, New York 


Authorized facsimile signature on file for: 
Kevin A. Tattam 
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The corporate surety has provided the Customs Service with a 
copy of the signature to be used, a copy of the corporate seal, and a 
certified copy of the corporate resolution agreeing to be bound by 
the facsimile signature and seal. This approval is without prejudice 
to the surety’s right to affix signatures and seals manually. 


Dated: December 12, 1988. 
File: 220932 


JouN Durant, 
Director, 
Commercial Rulings Division. 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 88-1326) 


Scott Opticat Giass, INC., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE 

Richard C. King, Fitch, King and Caffentzis, of New York, New York, argued for 
plaintiff-appellant. 

John J. Mahon, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were John R. 
Bolton, Assistant Attorney General, David M. Cohen, Director and Joseph I. Lieb- 
man, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


(Decided December 7, 1988) 
Before FRIEDMAN, RicH, and Newman, Circuit Judges. 


FRIEDMAN, Circuit Judge. 

This is an appeal from the judgment of the United States Court of 
International Trade entered on remand from our decision in Schott 
Optical Glass, Inc. v. United States, 750 F.2d 62 (Fed. Cir. 1984) 
(Schott IT). On remand, the appellant was given the opportunity to 
demonstrate that a prior Court of Customs and Patent Appeals deci- 
sion construing the term “optical glass” in a customs classification 
was clearly erroneous. The Court of International Trade held that 
appellant had failed so to demonstrate, and sustained the Customs 
Service’s classification of appellant’s imported glass as “optical 
glass.” Schott Optical Glass, Inc. v. United States, 678 F. Supp. 882 
(1987). We affirm. 


‘ 


I 
The background facts were set forth in our prior opinion in Schott 
e 


The merchandise consists of seven types of filter glass used in 
optical instruments such as spectrometers, spectrophotometers 
and solar filter simulators. Two of the filters—one nearly color- 
less and the other colorless—transmit visible light while ab- 


11 
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sorbing specific wavelengths in the ultraviolet or infrared spec- 
trum. The remaining five types are dark glass which absorb 
most of the visible light, transmitting either the ultraviolet or 
infrared light. 

The Customs Service classified the importations as ‘“‘other op- 
tical glass” under item 540.67 of the Tariff Schedules of the 
United States (TSUS). The appellant (Schott) contends that six 
of the seven should have been classified as “colored or special 
glass” under item 542.92 and the remaining type as “ordinary 
glass” under item 542.42. 

There was an earlier case between the same parties in which 
the courts upheld the Customs Service’s classification as “opti- 
cal glass” of colored filter glass imported by the appellant. In 
Schott Optical Glass, Inc. v. United States, 468 F. Supp. 1318 
(Cust. Ct.), aff'd, 612 F.2d 1283 (CCPA 1979) (Schott I, the Cus- 
toms Court, on the basis of prior decisions, ruled that glass clas- 
sified as optical glass under item 540.67 TSUS is presumed to 
be (a) very high quality, (b) used for optical instruments, and (c) 
capable of performing an optical function, 468 F. Supp. at 1322. 
It held that Schott failed to sustain its burden of proving that 
its glass did not come within the foregoing standards. The 
Court of Customs and Patent Appeals affirmed, holding that 
the common meaning of optical glass (which governed its tariff 
classification) does not include the additional requirement 
(which Schott urged it did) that the glass have a specifically 
controlled refractive index and dispersion. 612 F.2d at 1286. 


750 F.2d at 63. 

In Schott If, we reviewed a Court of International Trade decision 
that refused to allow Schott to introduce evidence to show that the 
Court of Customs and Patent Appeals’ interpretation of the term 
“optical glass” in Schott I was clearly erroneous. That court had 
ruled that it was bound by the prior determination in Schott I and 
that relitigation by Schott of either the meaning of “optical glass” 
or the classification of its filters as within the “other optical glass” 
category was barred by stare decisis. Schott Optical Glass, Inc. v. 
United States, 587 F. Supp. 69, 71 (1984). 

We reversed, ruling that the court had incorrectly applied res 
judicata principles to the different issue of whether Schott should 
be afforded an opportunity to demonstrate that stare decisis was in- 
applicable because the prior decision was clearly erroneous. We 
pointed out that United States v. Stone & Downing Co., 274 US. 
225, 235-36 (1927), held that in customs classification cases a deter- 
mination of law or fact with respect to one importation is not res 
judicata with respect to another importation of the same merchan- 
dise by the same parties. We remanded to permit Schott to submit 
the additional evidence it believed would undermine Schott I. 750 
F.2d at 65. 

At an eleven-day trial on the remand, Schott presented the testi- 
mony of six witnesses and introduced numerous excerpts from dic- 
tionaries, scientific authorities and tariff literature to support its 
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contention that colored filter glass is not “optical glass.” Schott con- 
tended that the definition of “optical glass” announced in Schott I 
must include two additional factors: the glass must be (1) colorless 
and (2) controlled for refractive index and dispersion. 

After considering the evidence, the Court of International Trade 
held the Schott had failed to demonstrate that the determination in 
Schott I was clearly erroneous. The court further held that in any 
event, Schott had failed to overcome the presumption of correctness 
of Custom’s classification of its colored filter glass as optical glass. 


Il 


Schott’s burden on remand was to demonstrate that the decision 
in Schott I we clearly erroneous. In Schott II we specifically de- 
clined to consider whether our predecessor court’s prior decision 
was undermined by Schott’s “new” evidence. As we noted: 


Schott, in effect, made an extensive offer of proof of what the 
new evidence would show. We cannot say whether that evi- 
dence, when added to the evidence in the prior case and sub- 
jected to cross-examination when testimonial, would cause ei- 
ther the Court of International Trade or this court on appeal to 
conclude that the prior decision was clearly erroneous. Consid- 
ering all the circumstances of this case, however, we conclude 
that Schott should have been allowed to offer the additional ev- 
idence it believed would undermine the prior decision. 

In so ruling, we intimate no opinion on what effect, if any, 
o —_— would have in evaluating the correctness of 

ott I. 


750 F.2d at 65. 

On remand, Schott was permitted to introduce all the evidence it 
believed would show that Schott I was clearly erroneous. The Court 
of International Trade considered the legislative history, case law, 
dictionary definitions and scientific authorities that Schott cited, 
but concluded that they did not warrant rejection of the Schott I 
standard. The court noted that some of the definitions seemed 
inconsistent. 

The testimony of Schott’s own witnesses undercut its position 
that colored filter glass is not optical glass. Dr. Marker, a Schott 
employee in charge of research, quality control and technical ser- 
vices, testified that black infrared transmitting glass could be opti- 
cal glass. 678 F. Supp. at 890-91. He further testified that the 
colored filter glass at issue meets the American Society for Testing 
and Materials (ASTM) standard definition for optical glass. Id. at 
891. In addition, Schott’s witnesses, Pye, Sislen, and Modne testified 
that some optical glass is used in the ultraviolet and/or infrared re- 
gion of the optical spectrum, as is the Schott’s glass involved in this 
case. Dr. Kreidl, another Schott witness, testified he knew of optical 
glass that was black. 
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The court also considered excerpts from Schott’s own catalogues, 
which described the glass at issue as “colored optical glass.” 

In light of the conflicting evidence before the Court of Interna- 
tional Trade, we cannot say that the court erred in holding that 
Schott has failed to show that the decision in Schott I was clearly 
erroneous. 

The judgment of the Court of International Trade is 


AFFIRMED. 


(Appeal No. 88-1354) 


Tomorcawa U.S.A., INc., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE 


Steven P. Florsheim, Grunfeld, Desiderio, Lebowitz & Silverman, of New York, 
New York, argued for plaintiff-appellant. With him on the brief was Robert B. 
Silverman. 

Michael T. Ambrosino, Commercial Litigation Branch, Department of Justice, of 
Washington, D.C., argued for defendant-appellee. With him on the brief were John 
R. Bolton, Assistant Attorney General, David M. Cohen, Director and Joseph I. Lieb- 
man, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


(Decided December 2, 1988) 
Before Markey, Chief Judge, NEwMAN and Mayer, Circuit Judges. 


PER CURIAM. 

The judgment of the Court of International Trade, 681 F. Supp. 
867 (1988), is affirmed on the basis of the court’s opinion which we 
adopt, except insofar as it contemplates Dry Imaging Ink CP-7 and 
Toner for APECO 620. As to those articles, the judgment is vacated 
and the case remanded for further proceedings to determine the 
derivation and applicable duty. Costs to the government. 


AFFIRMED IN PART, VACATED AND REMANDED IN 
PART 


Newman, Circuit Judge, dissenting. 

I respectfully disagree with the classification of these materials as 
photographic chemicals. 

The toners used in electrostatic printing are neither photographic 
nor chemicals. They do not work by a chemical process; they under- 
go or induce no chemical change; they produce no chemical effect. 





ae 
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They are totally unlike the “photographic chemicals” reasonably 
contemplated in the tariff schedules. 

Electrostatic copying is a printing process whereby the ink pow- 
der is electrostatically attracted to the image on the paper. There is 
no light (“photo”)-included chemical change. Electrostatic printing, 
using dry inks, does not convert the printing medium into a chemi- 
cal agent. 

Classification of these toners as printing inks or ink powders is 
consistent with their use and their composition. Thus I would re- 
verse the decision of the Court of International Trade. 
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